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DIRECTOR'S  REPORT 

THE   APPEALS  PROCESS  IN  THE   THIRD   YEAR   OF   IMPLEMENTATION 

Legal  Mandates  of  Chapter  766 

Due  process  procedures  have  been  incorporated  into  special  education  legislation  to  protect  the 
rights  of  parents  and  children.    The  procedures  provide  an  orderly,  impartial,  authoritative  process  of 
resolving  conflicts  between  schools  and  parents  concerning  appropriate  assessment  and  treatment  deci- 
sions for  children  with  special  needs. 

The  due  process  mandates  of  both  federal  and  state  law  reflect  a  history  of  court  decisions  which 
gradually  defined  and  extended  the  guarantees  of  due  process  into  the  public  schools. *      In  November, 
1976  P.L.  94-142  was  signed  by  President  Ford.    The  Education  for  All  Handicapped  Children  Act  in- 
cludes nearly  two  dozen  specific  procedural  safeguards  for  parents  and  children  with  special  needs.    A 
summary  of  the  key  guarantees  and  processes  of  Chapter  766  and  P.L.  94-142  includes: 

1.  Right  to  notification  of  significant  changes  in  a  child's  educational  classification  or 
services,  written  in  clear,  understandable  language  and  including  the  reasons  and 
evidence  on  which  the  decision  is  based. 

2.  Right  to  information  including  access  to  all  records  and  files  and  the  right  to  obtain 
a  second  independent  evaluation  of  their  child. 

These  procedures  guard  the  parents'  right  to  know  what  events  are  planned  which  will  affect  the  child's 
educational  status  and  seek  to  place  the  parent  and  the  school  on  equal  footing  regarding  the  facts  of  the 
situation. 

3.  Right  to  an  impartial  due  process  hearing,  including  the  provision  of  legal  or  expert 
advice,  the  right  to  present  and  cross  examine  witnesses,  the  right  to  a  record  of 
the  proceedings  and  a  written  decision  and  statement  of  the  facts  of  the  case. 

4.  Right  to  appeal  is  granted  to  either  parent  or  Local  Education  Agency  (LEA)  to  the 
appropriate  state  or  federal  court  if  they  wish  to  contest  the  findings  or  decision  of  the  hearing. 

The  hearing  process  provides  parents  an  orderly  mechanism  within  which  their  objections  may  be  heard, 
and  due  to  the  finality  of  the  decision  rendered  by  an  impartial  person,  the  opportunity  that  their  dissent 
may  prevail  over  the  judgement  of  the  educational  authority. 

Chapter  766,  effective  since  September  1974,  includes  many  of  the  same  guarantees  as  stated  in 
94-142.    The  Bureau  of  Special  Education  Appeals  is  mandated  by  statue  to  implement  the  law. 

1.  Appeal  to  the  Bureau  of  Special  Education  Appeals 

After  an  educational  plan  has  been  rejected,  the  LEA  notifies  the  Bureau  of 
Special  Education  Appeals  central  office  in  Boston  and  the  Appeals  represen- 
tative in  the  regional  office  of  the  Department  of  Education 

2.  Pre-hearing  Conference 

a.     When  the  Bureau  of  Special  Education  Appeals  is  notified  that  a  parent 
has  rejected  a  plan,  it  sends  information  on  the  hearing  process  to  the 
parent.    The  parent  submits  a  form  requesting  a  hearing  and  agreeing 
to  a  pre-hearing  conference. 


For  background  on  <egal  precedents  in  this  area,  see  Kotin,  Larry.    "Due  Process  in  Special 
Education:    Legal  Perspectives."    Research  Institute  for  Educational  Problems,  Inc.,  Paper  #103, 
Cambridge,  MA,  1976.;  and  Abeson,  Alan,  et.al.    A  Primer  on  Due  Process,  Council  for  Exceptional 
Children,  Reston,  VA.,  1975,  p.p.  1-30. 


b.     Prior  to  the  formal  hearing,  a  Bureau  of  Special  Education  Appeals 
representative  meets  with  the  parent  and  local  education  agency  and 
attempts  to  resolve  differences  and  facilitate  an  agreement.    If  this 
effort  fails,  the  representative  provides  a  further  explanation  of  the 
hearing  process  to  both  parties. 

3.  Hearing 

The  formal  hearing  is  conducted  by  a  Bureau  of  Special  Education 
Appeals  hearing  officer  who  reviews  written  evidence  and  testimony 
from  both  sides.    Following  the  hearing,  the  hearing  officer  issues 
a  written  decision 

4.  Appeals 

If  the  parent  is  aggrieved  by  the  decision,  she/he  has  a  further  right 
of  administrative  appeal  to  an  eleven  member  State  Advisory  Commis- 
sion on  Special  Education.    The  State  Advisory  Commission  reviews 
the  documents  and  testimony  submitted  at  the  hearing  and  renders  its 
own  decision  which  may  affirm,  reverse,  modify  in  whole  or  in  part 
or  order  a  new  hearing.    If  the  parents  disagree  with  the  decision  of 
the  State  Advisory  Commission,  they  may  then  appeal  to  the  courts. 
If  the  local  education  agency  disagrees  with  the  initial  decision,  it 
may  appeal  directly  to  the  courts  for  a  review. 

Summary  of  Massachusetts  Experience 

This  section  will  present  an  overview  of  the  operations  of  the  hearing  process  in  the  state,  includ- 
ing key  issues,  characteristics  of  the  hearing  process,  outcomes,  and  costs. 

1.  Number  of  appeals  —  From  September,  1974  through  March,  1977,  Bureau  of 
Special  Education  Appeals  received  over  1,000  appeals  from  parents,  which 
were  disposed  of  as  follows: 

Mediated  Pending 

Agreements  Withdrawn  or  other 

106  83 

137  250 

222  239 

Totals  1470  435  465  572 

2.  Key  Issues  —  In  over  90%  of  the  cases,  there  was  no  disagreement  on  the  question 
of  whether  the  child  was  handicapped  or  what  the  handicap  was.    However,  in, 
nearly  90%  of  the  cases  there  was  strong  disagreement  over  the  severity  of  the  , 
child's  needs.    About  40%  of  the  cases  involved  a  dispute  over  placement  of  the 
child,  which  in  every  case,  involved  the  parents  desiring  a  private  school  place- 
ment.   The  remaining  cases  were  disputes  over  the  appropriateness  of  program 
content  within  the  public  schools. 

3.  Characteristics  of  Children  and  Parents  —  An  analysis  of  225  cases  in  which  full 
hearings  were  conducted  revealed  the  following: 

a.  Two-thirds  (65.8%)  of  the  children  were  categorized  as  learning  disabled, 
with  the  next  highest  percentage  being  emotionally  disturbed.    (14.6%) 

b.  70%  of  the  children  were  male  and  30%  were  female. 

c.  Most  common  age  range  was     years  10-12.     (total  of  37.6%): 
P re-school  (3-5)  3.5% 

Elementary  (6-11)  42.2% 

Jr.  High  (12-13)  24.9% 

High  School  (14-17)  25.4% 

18-21  4.2% 


TIME  PERIOD 

Appeals 

Hearin 

9/74  -  8/75 

260 

71 

9/75  -  8/76 

522 

135 

9/76  -  10/77 

688 

229 

d.     The  impression  of  the  Bureau  of  Special  Education  Appeals  staff  is  that 
parents  who  utilize  the  hearing  process  are  overwhelmingly  middle  and 
upper-income  families.    They  estimated  minority/low-income  parents  con- 
stituted less  than  5%  of  their  cases. 

4.  People  Involved  in  Hearings  —  School  systems  were  generally  represented  by  their 
Director  of  Special  Education,  the  key  school  staff  involved  in  the  evaluation 
(four  or  five  people),  and  one  or  two  teachers.    If  there  was  an  issue  of  private 
school  placement,  parents  would  ordinarily  bring  representatives  of  a  private 
school,  the  private  professional  evaluators  and  supportive  witnesses  such  as 
social  workers  or  clergy.    Half  the  parents  and  half  the  schools  employed  attorneys. 
The  fact  of  attorney  representation  appears  to  have  had  little  impact  on  whether 

a  decision  favored  parent  or  the  school. 

5.  Process  Characteristics  —  Usually  the  first  hour  was  spent  by  the  parties  sharing 
new  written  information.    The  school  would  then  present  its  testimony,  followed  by 
the  parents,  with  the  opposing  side  asking  questions.    Hearings  averaged  four  to 
five  hours  in  length,  with  six  to  ten  people  normally  testifying  to  the  child's  educa- 
tional needs,  and  the  submission  of  an  average  of  sixty  pages  of  written  material. 

For  all  participants  the  hearings  were  an  unfamiliar  situation  where  emotionally- charged,  high-cost 
issues  were  being  resolved. 

Parents  came  to  the  hearing  as  a  "court  of  last  resort"  for  their  child,  after  frustrating  experiences 
with  the  local  education  agency.    School  systems  often  came  into  the  hearing  in  a  defensive  posture,  and 
were  largely  unfamiliar  with  hearing  procedures.    Attorney's  for  both  parents  and  schools  were  often  un- 
trained in  administrative  law  and  unfamiliar  with  special  education.    As  a  result  they  would  emphasize  the 
wrong  evidence,  or  delay  the  proceedings  with  procedural  objections. 

"The  most  basic  flaw  of  the  formal  hearing  is  that  it  tends  to  create  or  intensify  antagonism  be- 
tween parents  and  LEAs— feelings  which  inhibit  a  working  spirit  of  cooperation  necessary  for  implementing 
whatever  solution  or  decision  is  reached."    The  Research  Institute  for  Education  Problems  (REIP)  did  a 
series  of  parent  interviews  which  documented  this  problem. 

Research  Institute  for  Educational  Problems  described  the  following  reactions: 

Going  to  a  hearing,  parties  generally  felt  nervous,  scared,  and  apprehensive.    A  few  indicated  that 
they  were  sorry  at  the  last  minute  that  they  had  gone  as  far  as  a  hearing.    Despite  a  four-page  information 
pamphlet  mailed  to  all  parties,  most  were  unsure  about  the  nature  of  the  hearing.    The  RIEP  study  indi- 
cates that  the  issues  in  the  hearing  had  a  high  emotional  content  for  the  participants.    Parents  and  schools 
expressed  concern  about  the  degree  of  adversarialness  which  built  up  between  them,  and  particularly  about 
the  adversarial  nature  of  the  hearing. 

The  quality  of  the  communication  between  parents  and  schools  was  noted  to  be  bad,  often  deterior- 
ating during  the  process. 

6.  Outcomes  —  of  the  decisions  rendered  as  of  April,  1977,  approximately  41.7  favored 
the  public  schools  and  35.6  favored  the  parents.    As  of  September,  1977,  53  cases 
have  been  appealed  to  the  Superior  Court  and  in  2  cases  the  decision  of  the  hear- 
ing officer  was  upheld.    Seven  were  dismissed  without  a  hearing  because  of 
agreement  and  the  remainder  are  pending. 

Bureau  Strategies 

Since  its  initial  year  of  experience,  the  Bureau  has  made  a  variety  of  attempts  to  refine  the 
appeals  process.    New  strategies  vary  in  complexity,  time  and  resource  requirements.    For  example, 


i 

Mitchell,  Sibyl,  "Parental  Perceptions  of  Their  Experiences  With  A  Due  Process  in  Special  Edu- 
cation:   A  Preliminary  Report,  "Research  Institute  for  Educational  Problems,  Cambridge,  MA,  Print  Num- 
ber 99,  July,  1976. 


administrative  problems  have  been  dealt  with  as  more  staff  time  became  available.    To  improve  the  quality 
of  decision-writing,  the  bureau  director  began  in  January  1976  to  review  each  hearing  decision  prior  to  its 
release  to  check  for  legal  soundness  and  clarity.    The  bureau  is  now  publishing  each  decision  in  a  confi- 
dential form  to  allow  all  parties  the  opportunity  to  become  familiar  with  trends  in  decision  making.    Addi- 
tional improvements  include  hiring  a  full-time  scheduler  to  arrange  hearing  dates  and  inform  participants, 
developing  a  management  information  system  to  record  and  analyze  information  on  all  appeals  and  the  pub- 
lication of  a  manual  for  hearing  officers  and  regional  representative. 

The  legal  issue  of  criteria  for  adequate  and  appropriate  educational  plans  and  placement  has  been 
aided  by  the  accumulation  of  staff  experience  and  the  gradual  development  of  common  definitions.    Hearing 
officers  have  developed  a  series  of  key  questions  to  guide  the  assessment  of  the  educational  plan.: 

1.  What  is  the  difference  in  findings  of  the  independent  evaluation,  and  the  LEA  findings? 

2.  What  types  of  services  are  offered  to  similarly  situated  children,  to  less  severely-in- 
need  children,  and  to  more  severely-in-need  children? 

3.  How  have  those  programs  fared,  and  what  is  the  prognosis  for  success  of  this  pro- 
gram with  this  child? 

a.  How  does  the  school  define  success? 

b.  How  does  the  parent  define  success? 

4.  How  has  the  child  fared  in  the  public  school  in  the  past  and  what  are  the  differences 
between  this  program  and  the  program  offered  in  the  past? 

In  addition,  standards  have  been  gradually  developed  to  guide  the  hearing  officer  in  reaching  a  decision: 

1.  Appropriate  does  not  mean  minimally  sufficient  nor  optimal;  it  refers  to  programs 
designed  on  an  individual  basis. 

2.  The  program  should  be  sufficiently  in  the  Individual  Education  Plan  (IEP)  to  inform 
parents  of  the  daily  educational  experiences  contemplated  by  the  plan. 

3.  The  program  should  include  provisions  for  monitoring  the  child's  progress  and  in- 
forming the  parents  on  the  child's  progress. 

4.  The  program  should  be  flexible  and  allow  for  parental  input  into  any  modification. 

On  the  legal  issue  of  burden  of  proof,  the  position  which  Massachusetts  hearing  officers  have 
taken  is  that  both  parties  have  an  equal  burden  of  proving  their  case. 

A  concerted  effort  has  been  made  to  seek  out  persons  with  a  administrative  hearing  experience 
and  preferably  also  a  background  in  the  education  of  handicapped  children.  Thus,  four  hearing  officers  were 
hired,  all  of  whom  have  a  hearing  experience  and  extensive  experience  in  dealing  with  public  and  private 
educational  institutions  and  social  service  agencies.    The  training  needs  of  such  personnel  are  now  being 
met  through  programs  oriented  toward  giving  the  hearing  officer  a  base  line  understanding  of  testing  prac- 
tices, definitional  terms,  and  program  options  for  serving  special  needs  children,  as  well  as  intensive 
training  in  analysis  of  evidence  and  in  decision  writing.    All  the  Bureau  staff  of  mediators  and  hearing 
officers  attend  on-going  inservice  staff  training.    This  has  involved  a  four  day  training  session  held  in 
February  1977.    A  further  training  session  was  held  on  December  19  and  20,  1977  at  the  Bureau  Offices  in 
Boston  for  both  mediators  and  hearing  officers. 

Bureau  staff  participate  in  bi-monthly  meetings  to  discuss  cases  and  issues  from  the  regional 
offices  in  addition  to  day  to  day  problems  and  administration.    A  series  of  speakers  on  various  aspects  of 
the  Appeals  Process  and  experts  in  the  field  of  special  education  is  planned  for  these  meetings. 

As  a  result  of  hiring  practices  and  training,  hearings  tend  to  be  uniformly  more  rapid,  smooth  and 
have  given  the  parties  the  sense  that  they  have  been  treated  fairly.    Decisions  are  consistent  and  well- 
written.    Attorneys,  school  personnel,  and  parent  groups  seem  satisfied  with  the  current  staff. 


To  reduce  the  adversarial  nature  of  the  process,  the  Bureau  of  Special  Education  Appeals  devel- 
oped a  pre-hearing  stage.    At  this  time  the  representative  uses  mediation  techniques  to  either  prevent  the 
escalation  of  a  dispute  or  to  facilitate  the  resolution  of  the  conflict.    The  representative  serves  to  open 
lines  of  communication,  clarify  facts,  eliminate  misconceptions,  and  propose  compromise  solutions.    When 
no  resolution  occurs  the  representative  prepares  the  parties  for  the  more  formal  structure  of  the  hearing  by 
facilitating  the  exchange  of  facts  and  information  which  will  be  submitted,  clarifying  rights  and  procedures, 
and  answering  questions  from  both  parties.    A  staff  of  nine  full-time  regional  representatives  are  located 
in  the  Department's  regional  offices.    The  representative  is  assigned  to  every  case  where  a  parent  has 
requested  a  hearing.    The  representatives  are  impartial  in  the  sense  that  they  have  no  vested  interest  in 
the  parents'  position  nor  in  the  school's  position  and  do  not  hold  presumptions  favoring  either.    However, 
they  are  not  neutral  in  that  there  are  certain  interests  they  are  representing:    namely  the  interests  of  the 
child,  placement  of  the  child  in  an  appropriate  program  and  insuring  compliance  with  the  law.    In  this  re- 
spect, the  Bureau  of  Special  Education  Appeals  has  found  an  ethical  obligation  on  the  part  of  the  represen- 
tative to  refuse  to  accept  an  agreement  reached  by  the  parties  which  is  very  clearly  an  inappropriate  pro- 
gram for  the  child.    An  agreement  which  the  representative  knows  cannot  be  implemented. 

The  use  of  mediation  by  representatives  since  April  1976  has  produced  the  following  results: 

1.  Parties  who  have  reached  agreement  through  mediation  have  generally  worked  better 
and  more  often  together  on  behalf  of  the  child  than  they  did  prior  to  the  mediation 
session,  and  agreements  reached  through  mediation  are  implemented  more  quickly  than 
decisions  rendered  by  the  full  hearing  process. 

2.  The  financial  and  emotional  costs  of  mediation  to  all  parties  are  far  less  than 
those  of  a  hearing  procedure.    From  the  Bureau  of  Special  Education  Appeals  point 
of  view,  a  representative  can  handle  roughly  twice  the  case-load  of  a  hearing 
officer. 

3.  The  addition  of  a  mediation  step  has  not  increased  the  length  of  time  involved 
within  the  Massachusetts  system.    This  is  due  to  strict  adherence  of  the  Bureau 
of  Special  Education  Appeals  to  statutory  time-lines  on  the  scheduling  of  a  hear- 
ing date.    The  parties,  however,  have  on  occasion  agreed  to  postpone  a  pending 
hearing  for  the  sole  purpose  of  continued  mediation  efforts. 

4.  Public  schools  view  mediation  as  not  only  an  effort  by  the  state  to  resolve  a  problem 
but  to  give  technical  assistance  to  the  school.    For  example,  a  hearing  officer  can- 
not take  the  school  official  aside  to  point  out  problem  areas  in  the  educational  plan, 
while  the  mediator  can  and  does  do  so.    The  mediator  will  also  provide  the  school 
with  suggestions  as  to  how  they  may  better  come  into  compliance  with  the  law.    The 
hearing  officer  can  do  this  in  his  decision,  but  it  is  usually  after  the  fact. 

ROLE  OF   THE   REGIONAL   REPRESENTATIVE   AS  MEDIATOR 

Rationale 

Mediation  was  conceived  with  the  purpose  of  providing  an  alternative  form  in  which  educational 
disputes  between  parents  and  schools  could  be  resolved. 

Mediation  specifically  assists  the  following  goals: 

1.  It  allows  the  discussion  of  the  areas  of  dispute  concerning  a  child's  educational 
future  in  an  informal  non-adversarial  situation. 

2.  Should  the  dispute  between  the  parties  be  resolved  at  this  point  the  services  to  the 
child  can  be  delivered  more  quickly. 

3.  The  informal  discussion  situation  allows  several  alternative  plans  for  the  child  to 
be  considered.    This  is  in  contrast  to  the  hearing  forum  where  under  the  regula- 
tions for  the  implementation  of  Chapter  766,  the  hearing  officer  has  the  choice  of 
three  courses  of  action.    The  hearing  officer  can  order  the  placement  recommended 


by  the  administrator  of  special  education,  the  placement  requested  by  the  parents  or 
an  alternative  placement  to  that  recommended  by  the  administrator  of  special  educa- 
tion or  the  parents. 

Bureau's  Procedures 

Upon  receipt  of  a  rejected  educational  plan  the  central  office  of  this  bureau  opens  a  master  file, 
assigns  a  case  number,  and  sends  appropriate  forms  to  the  parties.    At  the  same  time  the  representative  of 
the  bureau  opens  a  regional  file  and  contacts  the  parties  involved  to  explain  mediation  and  set  up  a  date 
for  a  mediation  session. 

The  following  people  should  be  present  at  the  session:    the  parent (s)  and  if  they  so  choose,  an 
advocate,  attorney  and/or  specialist;  the  person (s)  from  the  public  school  who  has  the  authority  to  offer 
and  agree  to  alternatives  in  the  educational  plan  and  who  can  also  provide  information  on  the  proposed 
program  and  any  reasonable  alternative  programs.    The  fewer  people  present  the  more  likely  communica- 
tion will  take  place.    Although  neither  party  is  being  asked  in  mediation  to  abandon  basic  beliefs  as  the 
child's  capabilities  and  needs,  both  parties  are  asked  to    a)  consider  alternatives  which  could  be  incor- 
porated into  the  proposed  plan;    b)  be  aware  of  the  other  party's  concerns;  and    c)  be  realistic  concerning 
the  speed  with  which  programs  can  and  should  be  implemented. 

Function  of  the  Representative 

The  representative  does  not  render  a  decision  on  the  appropriate  program  for  the  child  but  assists 
the  parties  in  the  development  of  an  acceptable  program.  If  an  agreement  is  reached  it  becomes  a  written 
document  signed  by  all  parties,  if  no  resolution  is  possible  the  representative  will  prepare  parties  for  the 
hearing. 

The  function  of  the  representative  is  to  resolve  differences  if  at  all  possible  and  if  there  is  no 
consensus,  to  prepare  parties  for  a  formal  hearing  (no  representative  conducts  hearings).    The  initial  step 
in  a  mediation  session  is  to  establish  procedure,  the  role  of  the  representative  and  the  tone  and  purpose 
of  the  session.    Next  the  representative  will  conduct  a  round  table  discussion  which  is  used  to  educate 
him/herself  on  the  child's  situation  and  the  positions  of  the  parties,  and  also  to  educate  the  parties  as  to 
their  respective  perceptions  of  each  other.    The  second  phase  is  one  of  agreement  building.    An  observant 
representative  will  note  facts  of  commonality  and  points  of  flexibility  of  the  parties  during  the  meeting  and 
later  will  probe  the  parties  on  these  points. 

Implications 

Mediation  is  a  process  requiring  an  environment  where  free  communication  is  possible.    Parties 
must  be  assured  that  they  may  exchange  information  and  explore  alternatives  without  feeling  they  will  be 
bound  at  a  hearing  by  what  was  stated  at  the  session.    Accordingly  no  verbatim  record  will  be  made  at  the 
mediation  session.    If  memoranda,  agreements,  or  other  documents  result  from  the  session  they  will  be  re- 
tained in  a  separate  file  to  which  the  hearing  officer  will  not  have  access.    The  bureau  will  not  introduce 
mediation  information  into  the  record  of  the  hearing.    If  any  party  chooses  to  have  such  information  pre- 
sented to  the  hearing  officer  they  may  offer  it  in  evidence  at  the  hearing.    Communication  between  media- 
tors and  parties  will  be  privileged  and  not  admissible. 

Techniques  of  Mediation 

The  representative  will  use  some  of  the  following  techniques  in  mediation: 

1.  Caucus  —  This  is  a  meeting  with  one  party  alone  in  order  to  clarify  issues  and  discuss 
alternatives  in  a  forum  which  allows  statements  to  be  made  in  a  confidential  setting. 
The  representative  will  not  reveal  anything  discussed  in  caucus  unless  given  permis- 
sion by  the  party  concerned  to  do  so. 

2.  Floating  Alternatives  —  Although  both  parties  are  expected  to  come  to  a  mediation 
session  ready  to  present  alternatives  to  the  proposed  plan  it  is  sometimes  necessary 
for  the  mediator  to  present  alternatives  to  the  parties.    The  representative  should  be 
able  to  propose  to  the  parties  courses  of  action  which  he  or  she  has  become  aware 
of  after  learning  of  the  child's  needs,  the  kind  of  program  the  parents  are  requesting 
and  the  kind  of  program  that  the  school  is  offering. 


3.     Technical  Assistance  —  The  representative  will  provide  information  to  both  parties 
about  the  appeals  process,  Chapter  766  regulations,  bureau  policies,  advocacy 
groups,  education  plan  writing,  program  development  and  any  other  areas  of  dif- 
ficulty. - 

If  the  representative  is  unable  to  provide  the  information  requested  he  or  she  will 
refer  the  inquiry  to  the  appropriate  person.    Representatives  are  available  to  pro- 
vide workshops  on  the  appeals  process  to  interested  groups,  such  as  public  school 
personnel,  advocacy  groups  and  parent  organizations.    Role  play  materials  have 
been  developed  for  use  in  these  workshops.    These  materials  allow  participants  to 
experience  a  hypothetical  mediation  and  a  video  tape  of  a  mock  mediation  is  avail- 
able from  the  bureau  in  Boston  for  use  in  conjunction  with  other  training  materials. 
A  mediators  manual  has  now  been  published  and  is  contained  in  "Special  Education 
Appeals  Guidelines." 

Other  training  materials  and  publications  available  from  the  bureau  are  listed  under 
"Training  Materials." 

Current  Plans 

The  Bureau  of  Special  Education  Appeals  has  established  a  follow  up  mechanism  to  the  hearing 
process.    In  several  cases  it  has  become  apparent  that  the  original  decision  is  no  longer  appropriate, 
needs  clarification,  is  not  being  complied  with  or  was  simply  wrong  in  the  first  place.    The  Bureau  of 
Special  Education  Appeals  has  developed  a  process  whereby  either  party  can  move  to  re-open  a  hearing  on 
certain  grounds  without  going  through  the  entire  process  all  over  again. 

Reconsideration  of  the  case  may  be  granted  upon  the  showing  of  any  serious  error  of  law;  miscon- 
struction of  Chapter  71B  or  the  rules,  regulations  and  policies  of  the  Department  of  Education;  or  upon  the 
discovery  of  material  evidence  existing  at  the  time  of  the  hearing,  but  not  introduced,  which  if  proven  would 
be  likely  to  alter  the  conclusion  of  the  decision.    Written  application  for  reconsideration  of  such  cases  may 
be  made  by  either  party  to  the  hearing  officer  who  heard  the  case  and  in  consultation  with  the  director  of 
the  Bureau  of  Special  Education  Appeals,  such  application  may  be  granted  or  denied  within  the  discretion 
of  the  bureau.     Application  should  be  made  within  a  reasonable  time  after  the  decision. 

In  the  current  year  the  Bureau  of  Special  Education  Appeals  will  continue  efforts  to  refine  the 
appeals  process  and  to  insure  that  the  procedures  conform  to  the  requirements  of  P.L.  94-142. 

The  bureau  has  a  strong  committment  to  insure  that  all  interested  parties  have  full  knowledge  of 
their  legal  rights  and  the  system  which  provides  for  the  exercise  of  those  rights.    In  addition  to  the  publi- 
cation of  the  newsletter,  major  outreach  efforts  are  planned  as  priorities  for  1977-78.    These  projects  are 
described  in  this  first  issue  of  Appeals  News. 

Carol  E.  Kervick 

Director 

Bureau  of  Special  Education  Appeals 

Telephone:    617-727-8534 


POLICY  STATEMENTS 

I.     Confidentiality 

This  statement  will  in  future  be  added  to  the  final  page  of  all  decisions  rendered  by  the  Bureau, 

In  order  to  preserve  the  confidentiality  of  the  child  involved  in  these  proceedings  when 
an  appeal  is  taken  to  Superior  Court,  the  Bureau  of  Special  Education  Appeals  strongly 


urges  the  appealing  party  to  file  the  complaint  without  mentioning  the  true  name  of  the 
parents  or  the  child  (i.e.  use  John  or  Jane  Doe)  and  to  move  that  all  exhibits  including 
the  transcript  of  the  hearing  before  the  Bureau  of  Special  Education  Appeals  be  im- 
pounded by  the  Court.    If  the  appealing  party  (when  it  is  the  School  Committee)  does 
not  seek  to  impound  the  documents,  the  Department  of  Education  through  the  Attorney 
General's  office,  shall  move  to  impound  the  documents. 

2.     Postponements 

Postponement  of  an  appeals  hearing  will  be  granted  by  the  Bureau  only  if  the  following  steps  are  taken: 

First:        Inform  the  other  party  and  seek  out  their  agreement 

Second:    Agree  on  a  new  date  for  a  hearing 

Third:       Contact  the  Bureau  with  this  agreement  of  a  new  date  at  least  seven 

working  days  prior  to  the  scheduled  hearing  and  submit  a  written  state- 
ment of  such  agreement. 

POSTPONEMENTS  WILL  NOT  BE  HONORED  UNLESS  THE  BUREAU  IS  NOTIFIED  AT  LEAST 
SEVEN  DAYS  PRIOR  TO  THE  SCHEDULED  HEARING. 

Exceptions  to  the  above  policy  shall  be  within  the  discretion  of  the  Director  and  shall  be  granted  only 
upon  good  cause  shown. 

Contact  the  Bureau  at:      Bureau  of  Special  Education  Appeals 

31  St.  James  Avenue 

Boston,  MA   02116         Telephone:     727-8534 
Attn      Madeline  Mooney 

If  a  parent  wishes  to  withdraw  an  appeal  and  thus,  cancel  a  hearing,  you  must  notify  the  Bureau  in  writing. 


3.     Motion  Session  Procedures 

This  session  is  designed  primarily  for  pre-hearing  issues  but  is  available  for  post-hearing  issues  as  well. 
The  motion  session  is  designed  to  handle  in  a  decisive  and  efficient  manner  pre-hearing  concerns  which 
would  otherwise  delay  or  hinder  the  appeal  rights  of  the  parties  involved  in  a  rejected  educational  plan. 

A  session  can  be  conducted  orally,  orally  with  written  documentation,  or  solely  on  written  material  as 
chosen  by  the  parties  with  the  assent  of  the  bureau.     A  session  may  be  requested  by  either' party  or  the 
bureau  and  may  be  granted  at  the  discretion  of  the  director  or  his/her  designee.    Motion  hearings  will  be 
scheduled  as  expeditiously  as  possible,  will  be  tape  recorded  and  conducted  according  to  M.G.L.  Chapter 
30A,  and  will  be  decided  in  writing. 

At  this  time  there  are  no  limitations  on  issues  to  be  raised,  however,  issues  such  as  the  following  are 
appropriate: 

1.  Whether  the  bureau  has  jurisdiction  over  the  dispute  involved  in  the  rejected 
educational  plan; 

2.  Subpoena  questions; 

3.  Whether  evidence  is  being  withheld  by  a  party; 

4.  Whether  there  are  disputes  as  to  right  to  and  extent  of  independent  or  school 
evaluations  which  are  significantly  impeding  the  plan  development; 


5.      Whether  the  bureau,  even  if  it  has  the  jurisdiction  over  the  matter,  has  the  author- 
ity under  current  law  and  policy  to  decide  the  matter. 

The  hearing  officer  hearing  the  motion  may  or  may  not  be  the  person  that  hears  the  case  on  the  merits. 

The  motion  hearing  officer  shall  decide,  if  necessary,  whether  to  postpone  the  hearing  on  the  merits  or  to 
proceed  even  if  there  is  no  resolution  of  the  motion.    This  procedure  does  not  alter  the  current  method  of 
handling  post-hearing  concerns  which  are  channeled  to  the  appropriate  hearing  officer. 

766  REGULATION    REVISION 

The  Chapter  766  Regulation  Revision  Task  Force  has  been  meeting  since  December  1976.    This  com- 
prises special  education  administration  and  representatives  from  consumers  groups,  human  service 
agencies,  the  Division  of  Special  Education  and  the  Legal  Office  of  the  Department  of  Education. 

Procedure 

The  process  of  revising  the  regulations  is  now  reaching  closure  and  the  deadline  for  completion  of  the 
first  draft  is  November  30,  1977. 

It  is  anticipated  that  the  following  procedural  time  lines  will  operate.    A  request  for  public  hearings  will 
go  before  the  State  Board  of  Education  at  the  December  20,  1977  Board  meeting.    Drafts  of  the  revised 
regulations  will  be  sent  out  to  the  sign  off  agencies  and  the  local  education  agencies  during  the  month 
of  December.    These  agencies  are  Department  of  Public  Welfare,  Department  of  Public  Health,  Department 
of  Mental  Health  and  Department  of  Youth  Services. 

Drafts  will  also  be  sent,  during  December  1977,  to  other  agencies  and  interested  parties  and  groups. 

All  drafts  will  be  accompanied  by  a  request  for  written  comment,  to  be  submitted  by  January  31,  1978. 

The  purpose  of  sending  out  a  first  draft  at  this  time  is  to  allow  local  education  agencies  to  be  cognizant 
of  any  implications  well  in  advance  of  the  effective  date  of  implementation.    Public  hearings  will  be  held 
during  the  month  of  February  1978  and  a  final  draft  will  go  before  the  March  28,  1978  Board  meeting.    The 
effective  date  of  the  regulations  will  be  September,  1978. 

Purpose  of  Regulation  Revision 

The  overall  intent  of  the  revision  process  is  to  clarify  and  simplify  language  existing  in  our  766  regula- 
tions and  to  incorporate  the  requirements  of  Public  Law  94-142.  Some  of  the  94-142  requirements  are  as 
follows: 

—  provision  of  surrogate  parents. 

—  clarifications  of  the  annual  review  of  the  procedures  for  meeting  the  needs  of  the 
pre-school  population. 

—  clarification  of  the  procedures  for  the  transition  process  for  three  year  olds  and  the 
need  to  confer  with  the  Executive  Office  for  Human  Services  regarding  such  transitions. 

—  incorporation  of  the  requirements  of  Public  Law  94-142  which  relate  to  parental  con- 
sent and  the  right  of  a  local  education  authority  to  initiate  an  appeal. 

Pamela  Kaufmann 

Regulation  Revision  Task  Force  Coordinator 

TECHNICAL  ASSISTANCE  AND  OUTREACH  PROJECTS 

Technical  assistance  on  all  aspects  of  the  appeals  system  in  Massachusetts  is  an  important  function  of 
the  regional  representatives.    The  regional  representatives  are  based  in  the  regional  offices  and  should 
be  contacted  there  for  advice  and  assistance. 

A  list  of  the  representatives,  regional  offices  and  telephone  numbers  is  detailed  in  this  newsletter.    Rep- 
resentatives will  provide  information  and  assistance  on  all  aspects  of  the  appeals  process.    Particularly 
for  parties  who  are  involved  in  an  appeal  the  representative  will  explain  the  requirements  of  the  law  and 


provide  information  about  the  conduct  of  a  hearing.    In  addition  to  giving  this  kind  of  assistance  regional 
representatives  will  conduct  workshops  and  discussion  groups  on  the  appeals  process  for  parent  groups, 
schools,  and  other  interested  parties.    A  list  of  the  current  workshops  being  run  from  the  regional  centers 
is  detailed  in  the  calendar  contained  in  this  newsletter. 

The  Bureau  of  Special  Education  Appeals  has  developed  a  number  of  training  materials  for  use  in  work- 
shops and  training  sessions. 

The  following  training  materials  are  available  on  request  from  the  bureau's  central  office  at  31  St.  James 
Avenue,  Boston,  MA   02116    Tel.:    617-727-8534: 

—  Video  tape  of  a  mock  hearing,  lasting  40  minutes 

—  Video  tape  of  a  mock  mediation,  lasting  40  minutes 

—  Role  play  materials,  for  both  hearings  and  mediations  and  sample  case  studies. 

These  materials  will  provide  the  basis  for  discussions  about  the  format  of  a  hearing  or  a  mediation  and  the 
expectations  and  conduct  of  the  participants. 

In  addition  to  the  above  training  materials  the  Bureau  of  Special  Education  Appeals  has  now  published 
guidelines  to  the  appeals  process.  These  are  available  on  request  from  the  Bureau  central  office  tele- 
phone, 617-727-8534,  entitled  —  "Special  Education  Appeals  Guidelines" 

Contents:      1.    Hearing  officers'  manual 

2.  Mediator's  manual 

3.  Notices  and  forms,  explanation  and  examples. 

—  A  Special  Education  appeals  flow  chart  is  now  available  from  the  bureau  on 
request  outlining  the  procedure  involved  in  an  appeal. 

—  Other  publications  relating  to  Chapter  766  and  special  education  include: 

1.  Chapter  766  —  Parents  as  Participants 

2.  Facts  About  Education  in  Massachusetts 

(available  from  the  Division  of  Special  Education  617-727-5770) 

3.  Parents  and  766 

(available  from  Child  Search,  617-482-7940) 

The  following  publications  are  available  from  the  Research  Institute  for  Educational  Problems  Inc.,  29 
Ware  St.,  Cambridge,  MA   02138   Tel.  868-0360,  0362 

Due  Process  in  Special  Education:'  A  Legal  Analysis. 

Due  Process  in  Special  Education:    A  Source  Book.       Contains  documents  from  each 

state  on  which  the  legal  analysis  of  due  process  in  special  education  was  based. 
Due  Process  in  Special  Education      L.  Kotin 
Parental  Perceptions  of  Their  Experiences  with  Due  Process  in  Special  Education. 

DECISIONS 

The  Bureau  of  Special  Education  Appeals  has  published  decisions  rendered  by  hearing  officers  in 
Chapter  766  cases  since  the  implementation  of  the  law  in  1974.  This  first  set  contains  Volumes  I,  II,  III, 
IV,  subsequent  volumes  will  be  published  quarterly. 

The  decisions  are  categorized  by  issues  addressed  in  the  body  of  the  decision.    All  volumes  con- 
tain an  index  code  which  assigns  numbers  to  each  issue,  and  an  index  that  lists  beginning  page  numbers 
to  all  decisions  in  that  volume  by  category. 

These  decisions  have  been  printed  in  a  limited  number  and  disseminated  throughout  the  Common- 
wealth of  Massachusetts.  Decisions  may  be  copied,  but  volumes  should  remain  at  the  depository.  A  list 
of  depositories  of  these  decisions  is  given  below. 
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Location 


Contact  Person 


Springfield  Regional  Education  Center 

Greater  Boston  Regional  Education  Center 

South  East  Regional  Education  Center 

North  East  Regional  Education  Center 

Central  Massachusetts  Regional  Education  Center 

Legal  Office,  Department  of  Education 

Associate  Commissioner 

Massachusetts  State  Library 

341  State  House 
Social  Law  Library,  Court  House,  Boston 
Gutman  Library,  Cambridge 
NE  School  of  Law  Library 

126  Newberry  Street,  Boston 
Massachusetts  Federation 

(Children  with  Special  Needs) 
Hampshire  County  Law  Library 


Richard  Salus   Tel.  413-734-2167 
Diana  Mobley    Tel.  617-835-6267 
Ray  Noguiera    Tel.  617-947-3240 
Bob  McArdle   Tel.  617-687-3351 
Debra  Blumer   Tel.  617-835-6267 
Sandra  Moody,  Esq.    Tel.  617-727-5716 
Roger  Brown    Tel.  617-727-5770 
Alan  Fox   Tel.  617-727-6279 

Georgia  Ypsilantis   Tel.  617-523-0018 
RG  Oppenbirne  Tel.  617-495-3423 
Tel.  617-437-3335 


JoAnne  Driscoll 


Barbara  Fell-Johnson 


The  system  for  classification  and  categorization  of  the  published  decisions  is  listed  below.    Each  volume 
of  decisions  is  classified  in  this  way  and  attached  to  each  volume  is  an  index  reference  sheet  for  each 
volume  with  page  references. 

1.  Public  placement  and  no  modification  in  education  plan 

2.  Public  placement  with  modification  in  education  plan 

3.  Public  placement  with  new  education  plan 

4.  Private  placement  until  end  of  school  year 

5.  Summer  program 

6.  Transition  program 

7.  Transportation 

8.  Trial  program 

9.  Diagnostic  program  (regulations  502.9) 

10.  Non-approved  facility 

11.  Giftedness 

12.  Finding  of  no  special  needs 

13.  Grandfathering 

14.  Social  service  agency 

15.  Retroactive  tuition 

16.  Child  under  five  years  of  age/over  twenty  two  years  of  age 

17.  Procedural  violations  —  outcome  determinative 

18.  Bi-Lingual  special  needs 

19.  Compliance  hearings 

20.  Other 

CASE  NOTES 

We  are  presenting  here  examples  of  cases  which  have  come  before  the  Bureau  of  Special  Education 
Appeals  and  which  represent  specific  issues.    The  summary  of  the  case  presented  here  is  taken  from  the 
written  decision  rendered  by  the  hearing  officer. 

It  is  important  to  stress  that  the  decisions  rendered  by  the  Bureau  of  Special  Education  Appeals  do  not 
create  legal  precedents.    The  policy  of  the  Bureau  of  Special  Education  Appeals  with  regard  to  the  value 
of  decisions  as  precedents  is  as  follows. 
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Administrative  agencies  are  not  bound  by  the  court  standards  of  stare  decisis  meaning  strict  adherence 
to  prior  judicial  decisions.    The  courts  have  ruled  that  agency  decisions  may  be  inconsistent  with  each 
other  if  facts  compel  such  inconsistency  or  if  equity  or  good  conscience  require  it.    Most  Bureau  of  Spe- 
cial Education  Appeals  cases  will  follow  closely  the  analysis  in  previous  cases  and  hearing  officers  are 
obligated  to  keep  informed  of  the  agency  decisions.    When  they  find  it  necessary  to  deviate  from  the  trend 
they  will  cite  distinguishing  factors  or  compelling  reasons. 

Case  I  —  Concerning  a  gifted  child 

Background 

This  case  concerned  a  child  aged  15  years  who  requested  a  core  evaluation  on  his  own  behalf.    In  response 
to  this,  the  public  school  conducted  an  intermediate  core  evaluation.    One  month  later  the  child's  mother 
requested  a  full  core  evaluation  and  this  was  conducted  immediately. 

As  a  result  of  the  evaluations  conducted  the  public  schools  made  a  finding  of  no  special  needs.  The  child 
had  attended  public  school  throughout  his  school  career,  is  currently  a  sophmore  in  high  school  and  attend- 
ing, in  addition,  an  Institute  for  the  Gifted  three  afternoons  a  week. 

Issue  in  Dispute 

Whether  the  child  was  a  child  with  special  needs  as  defined  by  M.G.L.  C  71 B  and  the  regulations  of  C.  766. 

Evidence  Supporting  the  Child's  Case 

1.  Documentary  Evidence 

Medical  and  psychological  assessments  were  presented  as  evidence  of  the  child's  medical  and  emotional 
state.    Intelligience  testing,  school  report  cards  and  teachers  evaluations  were  presented  to  document  the 
child's  "superior  intelligence." 

2.  Oral  Testimony 

The  child's  mother  testified  about  his  intellectual  abilities  and  raised  the  argument  that  gifted  children 
were  no  where  specifically  excluded  in  the  statue. 

The  parents  requested  that  the  public  school  committee  provide  the  child  with  transportation  to  and  from 
the  Institute  for  the  Gifted  where  the  tuition  for  the  afternoon  program  was  free.    They  based  this  request 
on  the  premise  that  gifted  children  should  and  do  fall  within  the  purview  of  Chapter  766. 

Evidence  Supporting  the  School's  Case 

Documentary  evidence  presented  by  the  school  department  substantiated  the  child's  "intellectual  superior- 
ity". 

The  school  committees'  position  was  presented  by  counsel  at  the  hearing  which  argued  that    a)  the  child 
was  not  a  school  age  child  with  special  needs  as  defined  by  M.G.L.  Ch.  71B  Section  1.    b)  a  gifted  child 
cannot  be  considered  a  school  age  child  with  special  needs  solely  by  reason  of  his  or  her  being  gifted, 
c)  in  the  alternative,  high  school  can  provide  the  child  with  an  adequate  educational  program. 

Conclusion 

That  the  child  is  not  a  child  with  special  needs  as  defined  by  M.G.L.  Ch.  71B  and  the  Regulations  of  Chap- 
ter 766.    The  conclusion  stated  that  all  evidence  confirmed  that  the  child  was  a  child  with  superior  intellec- 
tual ability  and  identified  the  focal  question  for  determination  as  being  whether  such  "giftedness"  per  se 
rendors  Andrew  a  child  with  special  needs  within  the  statutory  definition. 

A  finding  was  made  that  "giftedness,  in  and  of  itself,  is  not  encompasses  within  the  purview  of  Chapter 
766." 
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Rationale 

The  decision  was  supported  by  the  following  reasoning. 

I .      Interpretation  of  the  Law 

M.G.L.  Ch.  71B  defines  a  school  age  child  with  special  needs  as  "  .  .  .  child,  who 
because  of  temporary  or  more  permanent  adjustment  difficulties  or  attributes  arising 
from  intellectual,  sensory,  motional,  or  physical  factors,  or  other  specific  learning 
disabilities  or  any  combination  thereof  is  unable  to  progress  effectively  in  a  regular 
school  program  and  requires  special  classes." 

The  core  evaluation  team  did  not  find  any  special  needs  attendant  to  his  giftedness. 
The  question  of  the  child's  emotional  needs  was  peripherally  raised  in  the  psycholog- 
ical assessment  and  other  evidence  indicated  that  the  child  was  well  adjusted  and 
happy. 

2.  Legislative  History  was  consulted  to  clarify  statutory  ambiguity  as  to  whether  a 
certain  class  of  children,  in  this  case  gifted,  are  specifically  included  in  the  statue. 
The  decision  relied  on  the  following: 

1.     School  counsel's  brief  outlining  the  legislative  intent.    This  cited  the  introduc- 
tion of  a  bill  to  provide  aid  to  school  districts  for  "academically  talented 
students".    This  indicated  that  the  legislature  had  not  therefore  intended  to 
encompass  gifted  children  within  the  parameters  of  Chapter  766. 

2.  Introduction  of  a  bill  into  the  legislature  authorizing  the  Commissioner 

of  Education  to  include  academically  talented  children  within  the  definition 
of  school  age  child  requiring  special  education.  The  inference  from  this  is 
that  the  legislature  did  not  originally  intend  Ch.  766  to  include  such  children. 

3.  M emorandum  for  Dr.  Audette  entitled  "Response  to  Inguiries  Regarding  the 
Application  of  Chapter  766  to  Gifted  Children".    This  states  "The  fact  that 
a  child  is  considered  by  some  people  to  be  gifted  does  not  in  itself  mean 
that  the  child  has  a  need  for  special  education  services." 

Case  II 

Concerning  the  question  of  whether  a  childs  special  needs  could  be  met  within  the  public  schools. 

Background 

This  case  concerned  a  10  year  old  child  who  had  been  diagnosed  as  emotionally  disturbed.    His  learning 
disabilities  were  considered  mild  and  as  having  no  significant  effect  on  his  ability  to  achieve  academically. 
The  child's  mental. abilities  were  assessed  as  above  average  to  superior  and  his  physical  health  as  good. 

A  hearing  before  the  Bureau  of  Special  Education  Appeals  had  been  held  one  year  previously.    The  deci- 
sion rendered  at  that  time  ordered  placement  of  the  child  in  a  private  day  school  in  accordance  with  a 
502.5  prototype,  the  public  school  being  held  responsible  for  the  tuition  from  January  1  to  the  completion 
of  the  school  year.    The  educational  plan  being  considered  at  the  current  hearing  provided  for  a  502.2  pro- 
totype in  a  normal  fourth  grade  class  with  additional  special  services  of: 

1.  Two  half  hour  sessions  weekly  with  a  school  adjustment  counselor 

2.  daily  60-75  minute  sessions  in  the  Resource  Room  for  remediation  in  spelling  and 
handwriting  and  to  develop  peer  relationships. 

Issue  in  Dispute 

Whether  the  educational  plan  proposed  by  the  public  school  is  adequate  and  appropriate  to  meet  the  special 
needs  of  the  child  as  defined  by  Ch.  766. 

Evidence  Presented  During  the  Hearing 

A  psychological  evaluation  was  submitted  as  evidence  of  the  child's  severe  emotional  problems  and  testi- 
mony was  offered  by  his  mother  detailing  his  emotional  difficulities  and  the  psychotherapy  he  had  been  re- 
ceiving. 
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Assessments  from  the  private  school  the  child  was  attending  were  submitted  into  evidence  to  show  some 
improvement  in  his  behaviour  but  incidents  were  described  which  indicated  continuing  emotional  problems. 

Testimony  from  the  private  school  personnel  testified  that  he  needed  to  continue  at  the  school  in  order  to 
consolidate  his  strengths  and  that  a  class  larger  than  8  students  would  be  inappropriate  for  him. 

Testimony  from  the  child's  therapist  described  continuing  and  serious  emotional  problems  and  stressed 
that  he  was  a  child  with  enormous  resistance  to  changes  and  removal  of  the  child  from  his  current  place- 
ment would  be  damaging.    The  opinion  of  the  child's  therapist  was  that  he  was  not  ready  to  be  main- 
streamed  in  a  less  restrictive  prototype. 

The  CET  chairperson  testified  that  a  502.2  placement  was  correct  in  view  of  the  child's  above  average 
intelligence  and  that  she  did  not  believe  his  emotional  problems  to  be  severe. 

The  public  school  teacher  testified  that  a  class  of  13  students  would  be  adequate  to  meet  the  child's  needs 
and  the  public  school  adjustment  counselor  testified  that  he  could  provide  adequate  emotional  support. 

Conclusion 

Finding  that  the  educational  plan  proposed  by  the  public  school  was  inadequate  and  inappropriate  to  meet 
the  child's  needs. 

That  the  child  should  remain  in  the  private  day  school,  for  the  completion  of  the  school  year  and  the  public 
school  to  pay  tuition  for  the  current  academic  year  and  provide  transportation  on  a  round  trip  basis. 

Rationale 

The  decision  was  supported  by  the  following  reasoning, 

1.  A  major  focus  of  dispute  between  the  parents  and  the  public  school  concerned  the  severity  of  the 
child's  emotional  difficulties.    Despite  compelling  and  well  documented  evidence  to  the  contrary,  the 
Core  Evaluation  Team  (CET)  chairperson  determined  that  the  child's  emotional  disturbance  was  not 
serious  and  failed  to  ascribe  substantial  weight  to  the  documentary  evidence  detailing  this. 

2.  The  public  school  failed  to  provide  in  the  educational  plan  for  adequate  counselling.    The  hearing 
officer  found  that  "the  vague  and  unspecific  nature  of  the  counselling  component  did  not  adequately 
address  his  demonstrated  needs." 

3.  The  hearing  officer  also  attached  substantial  weight  and  credibility  to  the  letter  from  a  psychologist 
presented  at  the  CET  meeting  which  detailed  concerns  about  the  adequacy  and  appropriateness  of  the 
educational  plan.    The  letter  specifically  noted    a)  a  lack  of  specifics  regarding  co-ordination  of  treat- 
ment program  between  the  public  school  adjustment  counselor  and  the  private  therapist,    b)  failure  of 
the  public  school  to  detail  a  transitional  program,    c)  a  lack  of  objective  and  evaluative  evidence 
showing  that  the  child  could  now  function  in  a  regular  class  setting. 

4.  The  educational  plan  proposed  by  the  public  school  remained  substantially  the  identical  plan  offered 
in  the  previous  year  prior  to  the  Core  Evaluation  Team  meeting.    Despite  much  new  evidence  presented 
at  this  meeting  and  discussion  by  the  parent,  the  public  schools  did  not  modify  the  plan  to  reflect  the 
parent's  concerns. 

5.  Placement  on  a  normal  fourth  grade  class,  a  502.2  prototype,  with  13  students  would  be  inappropriate 
and  too  large  to  meet  his  needs. 

6.  The  child  required  another  year  in  the  private  school  to  consolidate  the  gains  he  had  made  in  the  pre- 
vious year  and  evidence  from  his  therapist  stated  that  the  resource  room,  counselling  and  regular 
classroom  components  of  the  educational  plan  would  exacerbate  his  difficulity  in  adjusting  to  changes. 

7.  There  was  a  demonstrated  need  for  a  comprehensive  and  co-ordinated  transitional  program  which  was 
not  provided  in  the  educational  plan. 


14 


STATISTICAL  OVERVIEW 

The  Bureau  of  Special  Education  Appeals  has  maintained  a  data  collection  system  since  the  effective  date 
of  implementation  of  Chapter  766  in  September  1974. 
The  following  analysis  of  cases  is  based  on  this  data. 


I.     September  1974  through  June  1977 

Total  number  of  appeals: 

Number  of  cases  mediated: 

Number  of  hearings  held: 

Cases  agreed  at  hearing: 

Cases  agreed: 

Cases  withdrawn: 

Cases  pending  hearing  or  mediation: 


Total 


1200 

389 
361 

62 
109 

73 
206 

1200 


II.     July  1977  through  October  1977 


July 

A 

ugust 

September 

October 

Total 

New  cases: 

82 

49 

79 

60 

270 

Cases  mediated 

11 

15 

20 

19 

65 

Cases  agreed 

9 

10 

26 

17 

62 

Cases  withdrawn 

5 

0 

3 

3 

11 

Cases  for  which 

hearings  were  held. 

8 

12 

22 

22 

64 

Further  Breakdown  on  cases  heard  July  1977  through  October  1977 


July 

August 

September 

October 

Total 

Decision  rendered 

4 

10 

19 

21 

54 

Mediated  at  hearing 

1 

1 

2 

Agreed  at  hearing 

2 

1 

3 

Hearing  continued 

1 

2 

1 

1 

5 

Motion  session  held 

1 

1 

Superior  court  and 

remand. 

1 

1 

III.     Detailed  Analysis  of  60  Decisions  rendered  from  Chapter  766  hearings  September  1974  through 
July  1977. 


1.       Background  Details. 


Sex  of  child:     Male       70% 

Female  30% 

Grade  Level  of  Child:     Pre  school,  Kind. 

4 

7% 

Primary    (1-6) 

14 

28% 

Jr.  High  (7-9) 

9 

18% 

Sr.  High  (10-13) 

12 

25% 

Post  High 

2 

4% 

Ungraded 

9 

18% 

Age  of  Child:    Average  13  years 
Range  4-20  years 
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Custody:     Parent  57  cases 

Foster  parent    2  cases 
Welfare  1  case 

Core  Evaluation:     Intermediate     9  cases 
Full  48  cases 


Human  Service  Agency  Involvement: 
Welfare   6  cases 
DYS         1  case 

Independant  Evaluation:     None    15  cases 

Yes      35  cases 


Placement  at  the  time  of  the  hearing:     Public  school      21  cases   (38%) 

Private  school     33  cases   (58%) 
No  placement         3  cases   (5%) 


2.     Representation  of  Parties 

Parents:     Advocate 
Attorney 
Advocate  &  Attorney 


23  cases  (38%)     School:      Attorney  30  cases  (53%) 

21  .cases  (35%)  No  formal  representation   27  cases  (47%) 

1  case    (2%) 


No  formal  representation    15  cases  (25%) 


3.     Decision 

In  favour  of  parent 

In  favour  of  school 

In  favour  of  school  with  modification 

Alternative  placement  ordered 


28  cases  (47%) 

18  cases  (31%) 

7  cases  (12%) 

4  cases  (9%) 


4.     Placement  Ordered 

Public     27  cases    (48%)  (11  ordered  from  private  school  placements) 

Prototype  ordered:    Regular  Education      1  case    (2%) 

502.1  2  cases  (4%) 

502.2  13  cases  (23%) 

502.3  8  cases  (14%) 

502.4  3  cases  (5%) 

Private  27  cases    (48%)  (11  ordered  from  public  school  placements) 


Prototype  ordered:    502.5 

502.6 

Other 

Prototype  ordered:    502.9 

502.11 

5.     Fiscal  Responsibility  Placed: 


19  cases  (36%) 
8  cases  (12%) 

1  case    (2%) 
1  case    (2%) 

Parent  9  cases  (15%) 

School  29  cases  (49%) 

Shared  3  cases  (4.5%) 

Other  3  cases  (4.5%) 

None  16  cases  (27%) 

6.     Private  v-  Public  School  Disputes 

This  catagory  totals  78%  of  all  cases  heard. 

In  these  cases,  Decision  for:    Parent  24  cases   (50%) 

School  14  cases  (30%) 
School  with  modifications  5  cases  (11%) 
Alternative  4  cases    (9%) 

IV.     CASES  WHICH  HAVE   GONE   TO   FURTHER   APPEAL   SINCE   SEPTEMBER   1974 

Cases  appealed  to  State  Advisory  Commission        116 
Cases  appealed  to  Superior  Court  53 

Total  169 


Of  cases  appealed  to  Superior  Court:    Hearing  Officers  Decision  upheld      2 

Dismissed  without  hearing  7  (agreement  between  parties) 

Pending  hearing  44 

53 
16  = 


V.     Analysis  of  Volume  of  Cases  by  Region  and  Town 


Greater  Boston  Regi 

on    —    By  T 

Arlington 

-    16 

Belmont 

-     9 

Boston 

-   67 

Braintree 

-      4 

Brookline 

-    14 

Cambridge 

-    42 

Canton 

-      1 

Chelsea 

-     5 

Cohasset 

-      4 

Concord 

-    10 

Carlisle 

-     3 

Dedham 

-     9 

Everett 

-     2 

Hingham 

-     3 

Lexington 

-   29 

Lincoln 

-     1 

Maiden 

-     6 

Medford 

-.    6 

Melrose 

-     2 

Worcester  Region   — 

By  Town  t 

Ashland 

— 

Auburn 

— 

Bellingham 

-      1 

Bolton 

-     2 

Clinton 

-     1 

Dudley-Char. 

-     1 

Framingham 

-    10 

Franklin 

-     2 

Gardner 

-     3 

Grafton 

-      2 

Holliston 

-     3 

Hopkinton 

-     1 

Hudson 

-     1 

Lancaster 

-     2 

Lunenburg 

-      1 

Marlboro 

-    10 

Medfield 

-     3 

Medway 

-     1 

By  Town  thru  July  22,   1977 


Milton 

Needham 

Newton 

Quincy 

Randolph 

Revere 

Sharon 

Somerville 

Sudbury 

Walpole 

Waltham 

Watertown 

Wayland 

Wellesley 

Weston 

Weymouth 

Winthrop 

Blue  Hills 


26 

14 

26 

23 

3 

3 

5 

5 

1 

2 

8 

3 

12 

11 

9 

2 

5 

2 


Millis 

— 

2 

Natick 

— 

5 

Northboro 

— 

3 

Orange 

— 

1 

Southboro 

— 

2 

So.  Middlesex 

— 

2 

Sobridge 

— 

Stow 

— 

1 

Sutton 

— 

1 

Westboro 

— 

1 

W.  Boylston 

— 

4 

Whitinsville 

— 

1 

Winch endon 

— 

1 

Worcester 

— 

30 

Dover-Sher. 

— 

4 

Black  stone-Mil. 

— 

2 

Barre,  Hardwick 

Oakham 

— 

1 

Holden,  Paxton, 

Rut. 

— 

1 

17 


Southeast  Region  - 

By  Town  thru  July  22,  1977 

New  Bedford 

-     6 

Abington 

— 

1 

New  Bedford 

-     6 

Acushnet 

— 

1 

Norfolk 

-      2 

Attleboro 

— 

1 

Osterville 

-      1 

Barnstable 

— 

2 

Pembroke 

-     3 

Berkley 

— 

1 

Plymouth 

-     3 

Bourne 

— 

1 

Rehoboth 

-     3 

Bridgewater 

— 

10 

Scituate 

-   10 

Brockton 

— 

17 

Seekonk 

-     2 

Dartmouth 

— 

8 

Silver  Lake 

-     1 

Duxbury 

— 

2 

S  tough  ton 

-    13 

Easton 

— 

12 

Swansea 

-     6 

Fall  River 

— 

2 

Taunton 

-    19 

Falmouth 

— 

2 

War  eh  am 

-     1 

Foxboro 

— 

6 

Wellfleet 

-      1 

Hanover 

— 

3 

W.  Bridgewater 

-     6 

Hanson 

— 

1 

Wrentham 

-     1 

Harwich 

— 

2 

Y  armouth 

-     2 

Hyannis 

— 

1 

Fairhaven 

-     2 

Kingston 

— 

1 

N.  Dartmouth 

-     1 

Lakeville 

— 

1 

F  reetown-Lakeville 

-     2 

Marion 

— 

2 

Rockland 

-     1 

Marshfield 

— 

22 

Dig-Rehoboth 

-      2 

Mashpee 

— 

1 

Old  Rochester 

-     1 

Northeast  Region   - 

By  Town  thru  July  22,  1977 

Acton-Box 

— 

10 

Masconomet 

-     2 

Amesbury 

— 

4 

Methuen 

-     3 

Andover 

— 

10 

Middle 

-     1 

Ayer 

— 

N  ah  ant 

-     1 

Bedford 

— 

2 

Newburyport 

-     5 

Beverly 

— 

18 

North  Andover 

-     5 

Boxboro 

— 

No.  Reading 

-     6 

Billerica 

— 

3 

Peabody 

-     1 

Carlisle 

— 

2 

Pentucket  Reg. 

-     1 

Chelmsford 

— 

5 

Reading 

-    33 

Danvers 

— 

8 

Rockport 

-     1 

Essex-Man. 

— 

1 

Rowley-Salisbury 

-     1 

Georgetown 

— 

1 

Salem 

-   11 

Gloucester 

6 

Saugus 

-     4 

Grovel  and 

1 

Shirley 

-     1 

Hamilton-Wen 

12 

Stoneham 

-     4 

Haverhill 

•     7 

Swampscott 

-     6 

Ipswich 

•     9 

Tewksbury 

-   12 
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Lawrence  —  15  Topsfield  —  3 

Littleton  -  4  Wakefield  -  5 

Lowell  -  3  Westford  -  4 

Lynn  —  8  W.  Newbury  —  5 

Lynnfield  —  5  Wilmington  —  3 

Manchester  —  3  Winchester  —  8 

Marblehead  —  5  Woburn  —  4 

Springfield  Region    —    By  Town  thru  July  22,   1977 


Agawam 

-      4 

Amherst-Pel 

-    16 

Belchertown 

-      1 

Chicopee 

-     8 

Easthampton 

-     2 

Hampden 

-     6 

Hatfield 

-      1 

Holyoke 

-     3 

Longmeadow 

-      4 

Ludlow 

-     3 

Monson 

-      1 

Northampton 

-     5 

Palmer 

-      2 

So.  Hadley 

-     2 

Springfield 

-    29 

Ware 

-      1 

Westfield 

-     6 

West  Springfield 

-     4 

Wilbraham 

-      1 

Pittsfield  Region    -    By  Town  thru  July  22,  1977 

Adams  —  1 

Berkshire  —  1 

Greenfield  —  2 

Lee  —  2 

Lenox  —  1 

Monroe  —  1 

Pittsfield  -  9 

Williamstown  —  2 
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CALENDAR 

Northeast  Regional  Education  Center.  Madeline  Mooney    617-687-3351 

December  1,  1977  Workshop  on  Appeals  Process,  Special  Education  Personnel 

Acton,  MA 

Central  Massachusetts  Regional  Education  Center  Deborah  Blumer  617-835-6267 

December  8,  1977  Technical  Assistance  in  conjunction  with  the  Area  Special  Education  Adminis- 

trators meeting  at  the  Central  Massachusetts  Regional  Center,  Worcester,  MA 

December  15,  1977  Technical  Assistance  in  conjunction  with  Area  Special  Education  Administra- 

tors meeting,  Shepherd  Hill  Regional  School,  Dudley,  MA 

January  19,  1978  Workshop  on  Appeals  Process,  Special  Education  Administrators  and  private 

school  directors,   Driftwood  Restaurant,  Rt.  9  Shrewsbury,  MA 

January  27,  1978  Workshop  on  Appeals  Process  for  college  and  graduate  school  professors  of 

Regular  and  Special  Education 

Greater  Boston  Regional  Education  Center 

Patrick  Davis,  Paulette  Spriggs,  Diana  Mobley         617-547-7472 

December  15,  1977  Workshop  on  core  evaluation  process  for  Special  Education  Directors  and  Core 

Evaluation  Team  members 
December  20,  1977  Outreach  Workshop  in  Boston  Public  Schools,  Hyde  Park,  MA 

Central  Office 

December  9,  1977  Workshop  for  Boston  Core  Evaluation  Teams  Chairpeople  and  District  Adminis- 

trators for  Special  Education 

March  16,  1978  2  day  conference  on  Due  Process  Provisions  of  P.L.  94-142,  Harvard  Graduate 

School  of  Education 

Workshop  as  part  of  the  Special  Education  Appeals  Urban  Information  Project 

January  17,  1978  Fall  River:    Workshop  on  Appeals  Process  for  Principals,  Supervisors,  Bilingual 

and  Title  I  Administrators 
January  31,  1978  Fall  River:    Workshop  on  Appeals  Process  for  Regular  and  Bilingual  and  Special 

Education  Teachers 
March  9,  1978  Lawrence  Public  Schools  Special  Education  and  Bilingual  Staff  Workshop  on 

Appeals  Process 
March  23,  1978  Lawrence  Public  Schools  Workshop  on  Appeals  Process  for  Special  Education 

Staff 
April  13,  1978  Lawrence  Public  Schools  Workshop  on  Appeals  Process  for  Special  Education 

Staff 


This  newsletter  will  be  published  quarterly  and  mailed  to  all  Special  Education  Administrators  and  parent 
groups.    Any  other  persons  wishing  to  receive  a  copy  please  contact : 

Appeals  News,  Lydia  Sinclair,  Editor 

BSEA 

31  St.  James  Avenue 

Boston,  MA   02116 

Telephone  617-727-8534 
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RESEARCH  AND  CURRENT  PROJECTS 

* 
Parent  and  school  questionnaire 

A  questionaire  is  being  developed  for  the  purpose  of  evaluating  parent  and  school  satisfaction  with  the 
appeals  process.    This  will  incorporate  questions  on  the  hearing  process  and  the  mediation  process. 

We  intend  to  mail  these  to  all  those  parents  and  special  education  personnel  who  have  participated  in  the 
appeals  process  to  measure  their  response  and  evaluate  their  experiences.    Further  information  will  be 
presented  in  the  next  issue  of  the  newsletter. 

The  Special  Education  Appeals  Urban  Information  Project 

This  is  a  new  undertaking  of  the  bureau.  The  project  is  to  provide  information  on  Chapter  766  and  Public 
Law  94-142  to  parents  of  unserved  and  underserved  special  needs  students  in  urban  areas.  In  addition  we 
hope  to  provide  technical  assistance  to  public  schools  located  in  these  areas. 

Goals,  objectives,  and  strategies 

1.  To  develop  a  statewide  system  to  inform  parents  of  unserved  and  underserved  special  needs 
children  and  to  assure  that  they  have  knowledge  and  access  to  the  due  process  rights  set  out 
in  P.L.  94-142  and  Chapter  766. 

a)  To  research,  develop  and  maintain  contacts  with  human  services  agencies,  churches, 
community  groups,  inner-city  programs,  parent  organizations,  etc.  These  groups  will 
be  made  aware  of  and  involved  in  all  aspects  of  the  project. 

b)  To  translate  materials  concerning  P.L.  94-142  and  Chapter  766,  first  in  Spanish  and 
Portuguese  and  then  in  other  languages  that  will  be  necessary. 

c)  Information  materials  will  be  disseminated  regionally  using  local  agencies  such  as 
human  service  agencies,  parent  organizations,  public  school  systems,  business  with 
bi-lingual  parents  and  minorities  and  churches. 

d)  Workshops  for  parents,  public  school  personnel,  and  other  interested  parties  concern- 
ing due  process  rights,  available  programs,  communication  methods,,  and  cultural 
expectations  of  the  system.    It  is  important  in  these  workshops  to  involve  individuals 
and  groups  who  can  make  positive  contributions  to  the  overall  objectives  of  this 
project: 

a)  Churches 

b)  Community  centers 

c)  Parent  organizations 

d)  Human  services  agencies 

e)  Adult  education  programs 

f)  Student  organizations 

g)  Regional  office  personnel 

2.  To  make  public  school  personnel  aware  of  their  rights  and  responsibilities  under  P.L.  94-142  and 
Chapter  766,  to  allay  any  fears  or  misconceptions  of  the  process,  and  to  provide  technical  assistance 
in  order  to  assure  a  quality  process. 

A.  Provide  workshops  to  public  school  personnel  on  all  levels: 

—  Regular  education  teachers 

—  Special  education  teachers 

—  CET  Chairpersons,  psychologists,  guidance  counsellors,  school  principals 

—  Special  education  directors,  administrative  staff 

—  Superintendents,  school  committee  members 

B.  The  Workshops  will  cover*. 

—  presentation  of  video  tapes  of  mock  mediations  and  hearings; 

—  each  individual's  place  within  the  process  —  from  referral  thru  appeal; 
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—  urban  community  dynamics  —  make-up  and  attitudes  toward  education  of  various  ethnic 
communities; 

—  public  school  response  to  minority  parents'  concerns  about  having  a  special  needs  child; 

—  communication  skills  —  with  parents,  advocates,  specialists,  and  internal  communications; 

—  due  process  rights  of  the  Public  Schools; 

—  other  forms  of  technical  assistance  as  needed. 

C.     Individuals  to  assist  in  providing  workshops,  materials,  etc.: 

a)  Regional  office  staff 

1)  Special  education 

2)  Bilingual 

3)  Occupational 

4)  Student  Services 

5)  Child  Search 

b)  Community  representatives 

c)  Central  office  staff 

d)  Public  school  resources 

The  projects  staff  are: 

Nelly  Sepulveda  Rathmill,  Bilingual  Consultant 

Betsy  Burch,  Urban  Consultant 

Patricia  Leon-Finan,  Administrative  Assistant 

They  can  be  reached  at  31  St.  James  Avenue,  3rd  floor,  Boston,  MA   02116 
Telephone:    617-482-7940 
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